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1. Introduction

With enactment of the Lanterman Developmental Diggs Services Act (Lanterman

Act; Welfare & Institutions Code 8§ 45@ seq). the California Legislature established a
comprehensive statutory scheme to provide seraodssupports to people with
developmental disabilities. In its landmark opmia Association for Retarded Citizens-
California v. Department of Developmental ServiggRC v. DDS)1985) 38 Cal.3d

384, 388, the California Supreme Court noted tfi{ti¢' purpose of the [Lanterman Act]

is twofold: to prevent or minimize the institutaization of developmentally disabled
persons and their dislocation from family and comity... and to enable them to
approximate the pattern of everyday living of n@adhled persons of the same age and to
lead more independent and productive lives in treraunity.”

Direct responsibility for implementation of the ltarman Act service system is allocated
between the Department of Developmental Servic&S)and 21 Regional Centers
(RCs). RCs are private nonprofit entities esthielispursuant to the Lanterman Act that
contract with DDS to carry out many of the state'sponsibilities under the Act. See,
e.g., Welf. & Inst. Code § 4620. RCs are to “d@gsessons with developmental
disabilities and their families in securing thosevices and supports which maximize
opportunities and choices in living, working, leiagnand recreating in the community.”
Welf. & Inst. Code § 4640.7(a). The main rolesk@s include intake and assessment,
individualized program plan development, case mamant, and securing services
through generic agencies (e.g., school distriat$idme Supportive Services) or by
purchasing services provided by vendodpproximately 40,000 vendored service
providers deliver a wide range of services to camxs, such as respite care,
transportation, day treatment programs, resideplaements, supported living services,
work support programs, and various social and gearac activities.

Lanterman Act services are intended to meet thdsaed choices of each person with
developmental disabiliti€stegardless of age or degree of disability, angrtanote his

or her integration into the mainstream of the comityu Welf. & Inst. Code § 4501.

Such services must protect the personal liberth@individual, be provided with the
least restrictive conditions necessary to achibeeurposes of the treatment, services or
supports, and enable the individual to approxirttaepattern of everyday living

available to people without disabilities of the saage. Welf. & Inst. Code 8§ 4501,

! The term "developmental disability" means a diigtthat originates before an
individual attains age 18 years, continues, orlmexpected to continue, indefinitely,
and constitutes a substantial disability for timakividual. It includes mental retardation,
cerebral palsy, epilepsy, and autism. It alsoudes disabling conditions found to be
closely related to mental retardation or to reqtreatment similar to that required for
individuals with mental retardation, but does muliide other handicapping conditions
that are solely physical in nature. Welf. & InSbde § 4512(a).



4502(a)(b), 4750.

Under the Lanterman Act, each Californian with aedepmental disability is legally
entitledto “treatment and habilitation services and sufspiorthe least restrictive
environment.” § 4502. The California Supreme Ceuplained that this “entitlement”
consists of a “basic right and a correspondingdialsiigation: the right which it grants to
the developmentally disabled person is to be pexyidith services that enable him to
live a more independent and productive life in¢benxmunity; the obligation which it
imposes on the state is to provide such servicARC v. DDS38 Cal.3d at 391.

Services provided to people with developmentalldigees are determined through an
individual planning process. E.g., Welf. & Insod® 88 4418.3, 4512(j), 4646, 4646.5,
4647. Under this process, planning teams—whiclude; among others, the person with
a developmental disability, referred to in the Ast‘consumers” (Welf. & Inst. Code

8 4512(d)), his or her legally authorized repreatwve, and one or more regional center
representatives—ijointly prepare an Individual PamgiPlan (IPP) based on the
consumer’s needs and choices.

The Lanterman Act requires that the IPP promotercamty integration. Welf. & Inst.
Code § 4646(a). To this end, DDS and RCs mustrerikat planning teams develop
goals that maximize opportunities and teach skileded for each person to develop
relationships, be part of community life, increasatrol over his or her life and acquire
increasingly positive roles in the community. Wélfinst. Code § 4646.5. The IPP
must give the highest preference to those seraondssupports that allow minors to live
with their families and adults to live as indepamtieas possible in the community. E.g.,
Welf. & Inst. Code § 4648(a)(1), (2).

2. DDS oversight of RCs

DDS' oversight responsibilities arise primarily enthe Lanterman Act and through the
state's responsibilities under the federal Medi¢bodthe and Community-Based Services
(HCBS) Waiver. Under state law, DDS is the dedigdatate agency with "jurisdiction
over the execution of the laws relating to the canstody, and treatment of
developmentally disabled persons ...." Welf. &Itx0de § 4416. Accordingly, it is
charged with (1) monitoring the RCs to ensure thay comply with federal and state
law, and (2) taking action to support the RCs inieaing compliance and in providing
"high quality services and supports to consumedstheair families.” Welf. & Inst. Code
88 4434(a), (b); 4500.5(d); 4501; s€apitol People First v. DD&007) 155

Cal.App.4" 676, 683.

DDS has performance contracts with RCs through kvBDS monitors progress and
follows up when an RC fails to maintain an acceljgtédvel of compliance with
performance objectives or make progress towardingetttem. DDS may impose
corrective actions on an RC, additional contrao/@ions, and levels of probation. DDS
also performs biennial (or annual, if warrantedyél audits of RCs. Additionally, for
the purpose of ensuring the RC is meeting fedexglirements pursuant to the HCBS



waiver, DDS staff visit each RC every other yeat esview records, interview
consumers and staff, and visit program sites. DSt also review RC purchase of
service policies to prevent an RC from utilizingdicy that violates the Lanterman Act.

ARC v. DDS

In ARC v. DD$the California Supreme Court addressed the réspaoles of DDS and
RCs under the Lanterman Act. "Broadly,” the Cdwttd, DDS "has jurisdiction over the
execution of the laws relating to the care, custaahyg treatment of developmentally
disabled persons,’ while 'regional centers' ... hegged with providing developmentally
disabled persons with 'access to the facilitiessamdices best suited to them throughout
their lifetime.” 38 Cal. at 389 (citations omitted). The Court furtheretbthat "it is
regional centers, not DDS, that provide servicadeteelopmentally disabled persons and
determine the manner in which those services abe tendered.'|ld. DDS, on the other
hand, "is responsible for developing uniform systerhaccounting, budgeting and
reporting, setting the rates for out-of-home caral auditing and paying funds to the
regional centers.ld. DDS' authority "is basically limited to promotirige cost-
effectiveness of the operations of the regionatersnand does not extend to the control
of the manner in which they provide services ageneral operate their programsgd. at
389-90Q In theARC v. DDSase the Supreme Court invalidated DDS priorities
categorically denied certain services and woulerefore, "have vitiated the IPP
procedure."ld. at 392.

3. Funding for services and recent budget actions

Services for people with developmental disabilites funded through a combination of
federal and state funds The 2010-11 budget for DDS and RCs is approxim&4|g
billion to provide services to over 240,000 individs?

Like all areas of state government, DDS and RCe Inad to take steps to deal with the
state's fiscal crisisWith limited exceptions, most community providetashave been
frozen since fiscal year 2003-04hd& limited cost-of-living and other rate adjustngent
granted by the Legislature for residential and piagrams in the past two decades have
been far outstripped by inflation. The FY 20080l FY 2009-10 budgets included an
additional 3% reduction in provider rates. The Z¥L0-11 budget continues the 3%
reduction and includes an additional 1.25% reductibDS and RCs have been required

2 Approximately 90,000 consumers living in the comityireceive services funded
through the federal Medicaid HCBS Waiver, whichdsrb0% of the costs of allowable
services. The number of consumers who are furidedgh the HCBS Waiver is

capped, but increases by 5,000 each year. In fisea 2009-10 the cap was 90,000, and
will be 95,000 in federal fiscal year 2010-11.

% Diagnostic and demographic information about theytation served by regional
centers is available on DDS' websiép://www.dds.cahwnet.gov/FactsStats/Home.cfm




to institute numerous other cost-savings measwesstbe last 2 years, including the
following:

The 2008-09 Budget

AB 5 X3 (Budget Committee), Chapter 3, Statutes of 20G&dTExtraordinary Session:
* Changed the intake and assessment timelines fradagdto 120 days.

» Prohibited RCs from paying providers at a rate tgreidan the rate in effect on or
after June 30, 2008.

* Provided authority for DDS to freeze rates fomadgotiated-rate services for
residential facilities.

» Froze rates for all Specialized Residential Faediincluding Habilitation,
Health, and the Adult Residential Facility for Rers with Special Health Care
Needs.

» Limited starting rates for new Specialized Residgiacilities and for new
service providers to either the RC's average mtesimilar services or the
statewide average rate for similar services, whiehes lower, starting July 1,
2008.

* Indefinitely restricted the use of purchase of Eeryunds for starting new
programs except extraordinary circumstances ordtept consumer health and
safety.

* Included early start consumers (children less thege years of age) under the
Family Cost Participation Program.

AB 1183 (Budget Committee), Chapter 758, Statutes of 2008.

* Required RCs to establish an internal review pooé$PPs and individualized
family service plans to ensure conformity with fedeand state law and
regulations.

* As part of this internal process, RCs are to carsadfamily’s responsibility for
providing similar services and supports for a miclitd without disabilities in
identifying a consumer’s service and support nesdsrovided in the least
restrictive and most appropriate setting as noted.

The 2009-10 Budget

SB 6 X3(Ducheny), Chapter 13, Statutes of 2009 Third &x¢tlinary Session: In
response to RC operations budget reductions, sdeddRC contract requirements
specifying average service coordinator-to-consuaigos, certain staff expertise
requirements, and specified fiscal reporting regjagnts.

AB 5 X3 (Evans), Chapter 20, Statutes of the 2009 Thirda®xdinary Session:
Required that DDS work with stakeholders to sularptan to the Legislature that
identified specific cost containment measures toeae up to $100 million in General
Fund (GF) reductions for the 2009-10 Fiscal Year.



May Revise Due to a worsening economy, the Governor's Mayget Proposal required
an additional $234 million in reductions from DD&ich, unlike the first $100 million,
could come from the entire DDS budget, includingedepmental centers.

DDS Proposals In response to the Legislature's call for DDSvtwk with stakeholders
to identify $100 million in GF reductions, DDS hehtee stakeholder public forums and
established a workgroup that included represemsitinom statewide stakeholder groups
and legislative staff. After the Governor's Mawige, DDS received input from the
workgroup and identified an additional $234 millionreductions.

The adopted cost savings measures included, antbagspthe following, related to RC
provider selection and the IPP prodess

» Establishing new standards for RCs to use in aitiingrservices, including
preventing purchase of experimental treatments)ipittng funding for any
service available through a more generic servict s IHSS or Medi-Cal, and
requiring selection of the least costly vendor whable to meet the consumer's
needs;

* Maximizing cost-effective transportation services;

* Ensuring that all eligible individuals access IH&%irs before receiving
Supported Living Services (SLS);

* Expanding neighborhood preschools as an alterntadigpecialized services;

* Reducing costs for in-home behavior interventiawises by requiring parents to
complete group instruction on behavioral intervemgprior to receiving in-home
behavioral services;

» Establishing specific standards to be used by R@siichasing behavioral
services, including requiring that services be ent®-based, evaluated regularly,
not used solely as respite, and discontinued ittresumer's goals have been
achieved;

* Restricting eligibility for Early Start servicesrfohildren entering the program at
24 months of age or older to only those toddlers Wwve a 50% or greater delay
in one domain or 33% or greater in two domainsr@mnitty criterion is 33% in one
domain regardless of age);

» Restricting Early Start programs from purchasimyises not required under the
federal Early Start grant program, establishingevéntion Program at each RC
for infants and toddlers who do not meet the feldeaaly Start or Lanterman Act
eligibility requirements, and providing servicesriéants and toddlers who are "at

* More detailed information on the 2009-10 budgetregs measures is available at:
http://www.dds.cahwnet.gov/Director/BudgetReducBammary.cfm A number of the
2009-10 budget savings measures were enacted gethitaller bill language, in AB 9
X4 (Evans), Chapter 9, Statutes of 2009 Fourthdextinary Session.




risk" for developing a developmental disability vgervices through these
Prevention Programs rather than through Early $tagrams;

* Requiring families of children 0-3 years of agaise private insurance for
services other than intake and assessment (alregdired for children 3 years
and older);

* Expanding the scope of services performed by nmméied respite workers to
include routine skilled services, such as medicaéidministration and diabetic
care;

» Establishing temporary specific standards for ROgse in authorizing respite
services, including prohibiting use of day care/®es in place of respite services
and restricting respite services to no more thad&®/ of out-of-home respite
services in a fiscal year or 90 hours of in-honspite services in a three-month
period; and,

» Temporarily suspending services such as sociad/agion activities, camping
services, educational services for school-agedi@hil and non-medical therapies
such as specialized recreation, art, dance, anecmus

4. Recent review of DDS oversight of regional cente

In addition to the development of cost-savings messthrough the budget process, the
state's fiscal crisis has also brought attentioR@ofiscal and management practices and
DDS' general oversight of RCs.

Assembly Accountability and Administrative ReviBR) Committee hearing

In June 2010, the Assembly AAR Committee held diputearing on regional center
accountability and oversight. The committee foduse a lack of transparency, noting in
a background paper prepared for the hearing tREEs] are not required to provide
information about their operations or expenditucethe public." The paper also noted
that "[t]here is currently no way to make . . .odp or complaints to the [RC], DDS, the
Attorney General, or any other oversight agencgnrmnonymous manner because
Whistleblower protections are not applicable.” Pager concluded, based on input
gathered by Committee staff, that, while "sevelRL§] were cited as well-run
organizations which operate in accordance with Bigindards of transparency and
accountability,” other RCs "were fraught with aliéigns of conflict of interest, over-
billing, refusals to provide information, and réd#ibn towards those who raised concerns
about the way their local [RC] operates."

The AAR Committee made several recommendationkjdimy recommending that the
protections of the California Whistleblower ProtentAct be extended to RC employees,
and that an audit be conducted of selected RCs. AR Committee also introduced a
bill (AB 1589) that required RCs to disclose spedif'related persons transactions" and



established whistleblower protections for RC emp&s/modeled on the California
Whistleblower Protection Act.

California State Auditor Report

In response to a request from the Joint LegislaAwdit Committee (JLAC), the Bureau
of State Audits (BSA) examined fiscal policies qumdctices, and DDS' oversight of
select RCs.

Scope

JLAC directed BSA to:

» Examine DDS' oversight responsibilities for the R{@d determine the extent to
which DDS performs oversight with respect to thesR€lected for review.

» Select a sample of paid invoices and determinelveinehe activities described
were reasonable and/or allowable under the law.

* Review a sample of service provider contracts,eatalthe policies and
procedures used to award contracts, and deternhaefactors the regional
centers considered when awarding contracts.

» Survey past and current service providers to determthey were reluctant to
file complaints for fear of retaliation or believdtey experienced retaliation from
the RCs.

In August 2010, BSA issued a report entitiBepartment of Developmental Services: A
more uniform and transparent procurement and rahsg process would improve the
cost-effectiveness of regional centeZslifornia State Auditor, Bureau of State Audits,
Report: 2009-118 (August 2010) (BSA RepbriThe report includes numerous
recommendations, including that DDS should provigee oversight and issue more
guidance to RCs for preparing and adhering to &nifirocedures regarding rate-setting,
vendor selection, and procurement processes taeensasumers receive high-quality,
cost-effective services that meet the goals otthresumers and the program. It was also
recommended that DDS monitor RCs' adherence tq lagslations, and new processes
by enhancing the level of reviews to include exangmate-setting, vendor selection, and
procurement practices at the regional centers@adhere to its newly documented

> AB 1589 was held in the Assembly Appropriationsy@uittee and, thus, did not pass
out of the Assembly. Late in the legislative sessthe whistleblower provisions of AB
1589 were substituted for the provisions of anothiéralready in the Senate, AB 435.
After substantial further amendments, AB 435 wasspd by the Senate Human Services
Committee but was not further referred to a poticyiscal committee prior to the final

bill deadline.

® A summary of the BSA Report is available on line a
http://www.bsa.ca.gov/reports/summary/2009-1T8e complete BSA Report is
available ahttp://www.bsa.ca.gov/pdfs/reports/2009-118. pdf




process for receiving, tracking, and investigatngplaints from regional center
employees.

Surveys of RC providers and employees

As part of its review, BSA surveyed a sample ot jpasl current service providers, both
to address the question of whether providers watetant to file complaints and to
select the sample of RCs for purposes of auditi@diBcal practices. While mass-
mailed or e-mailed survey sampling of this typedavenient for reaching large numbers
of people with minimal cost, the validity and rdlility of the results of such surveys are
often questionable. Because the surveys are mgpleted in a contained environment,
for example, the sample needs to be motivateddardo respond and send it back, a
factor which often results in a low completion ratel a response bias.

BSA's survey sample consisted of a random sammemioximately 3,000 past and
current vendors who were not family members or soress’ The response rate was
low: only approximately 8.5% (i.e., approximat@h5) responded tat least one
guestion BSA Report, p.14. Because providers who hadenegative experiences with
a RC would likely be more motivated to respondtipalarly with the low completion
rate, a response bias cannot be ruled out.

BSA also examined the "tone" of the 6 RCs seleftiethe audit, including
management's philosophy and operating style. nmd&tion for this portion of the review
was obtained by administering a survey sent to eyegs of each of the 6 RCs. While
the number of employees receiving the survey iswted, 503 responded to at least
some of the survey questions. The response toithdil items was often much lower.
As with the vendor survey, it is possible that emypkes who have had complaints or
concerns with RC management would be more motiviamedmplete the survey than
those who are more satisfied.

JLAC did not specifically direct BSA to survey terd-users and intended beneficiaries
of RC services—consumers and family members. ToereBSA's review did not
address such matters as consumer or family merabsfagtion with the case
management and other services provided by thee6tedl RCs, including whether needs
were being met, concerns were being addressedyandost-related factors—for
example, least restrictive setting and consumeicehewere being adequately
considered and respected in the IPP process. @ansand family advocates contend
that such input would have been useful in the cdrdkthe BSA review in evaluating the
process used for selecting among service providpestieularly in light of concerns that
have been raised with how some RCs have interpegtédmplemented some of the
recently adopted cost-savings measures, and with' Diersight in this area.

" The BSA Report does not give a breakdown of howyraairrent versus former
providers were sent surveys or the response ragafth category.



Summary of Results

The BSA Summary of its report (see footnote 6) sithe following with respect to RC
procedures:

Although the regional centers could improve thecwumentation of
procedures in a few areas, most of the expenditueagviewed for the
purchase of services appeared allowable and weposied by proper
vendor invoices. However, the regional centersatadocument how rates
are set, why particular vendors are selected toigedPP-related services
to consumers, or how contracts are procured, reothay required to do
so0. As a result, the regional centers could nosistently demonstrate the
rationale behind their rate-setting and vendoretigle decisions. In some
cases, the ways in which the regional centers ksttald payment rates
and selected vendors had the appearance of favorni fiscal
irresponsibility and did not demonstrate complianti® recent statutory
amendments attempting to control the costs of @s®et services.

[T]he lack of a formal, transparent rate-setting aandor-selection
process invites criticism that regional centerpldig favoritism toward
certain vendors and makes it difficult, if not ingstble, for [DDS] to
ensure that the regional centers comply with a 4089 amendment to
state law requiring them to select the least castbilable provider of
comparable services.

In summarizing the results of the employee surtteyy BSA Summary notes the
following:

Employees at six locations we visited identifiedesal problems in the
working environment at the regional centers. Respsiio a survey we
conducted of these six regional centers' employebsated that almost
half of the roughly 400 regional center employeé® wesponded to the
guestions concerning this topic do not feel sap@ring suspected
improprieties to their management. ...

Regional center employees responding to our sualseyfrequently
indicated that communication with management wdsheays positive
and that rising caseloads reduce their abilityravigle the highest-quality
service to consumers. Although the Lanterman Aetgies that service
coordinators should provide case management tvenage of 66
consumers, depending on the type of consumer,abergor and the
Legislature temporarily suspended this requireneéfisttive February
2009 through June 2011. As a result, one respomadéictaited that her
unit averages 80 cases per service coordinatorth&noespondent said
that caseloads had increased by 20 percent. Agrogranager indicated



that these rising caseloads prevent service coatalis from building and
maintaining relationships with the consumers amdilfas they serve.

With respect to DDS' process for responding to Rfpleyee complaints, the BSA
Summary says:

We could not systematically evaluate [DDS'] prodessesponding to
complaints from regional center employees, becaidbge time of our
fieldwork, [DDS] did not centrally log or track cgotaints from these
employees and did not have a written process fodliray such
complaints. ... After we discussed these concerns thé department, in
July 2010, [DDS] formally documented procedures tescribe when and
how it will investigate complaints from regionalnter employees, and
informed the regional centers of this process.

Recommendations

Following are the BSA Report recommendations a$ostit in the BSA Summary:

1. [DDS] should require that the regional centers are@nd follow written
procedures for their purchase of services thatildeteat documents will be
retained for payment of invoices.

2. To ensure that negotiated rates are cost-effe¢iM@S] should:

a. Require regional centers to document how they deter that the rates
they negotiate or otherwise establish are reaserfabthe services to be
provided.

b. Follow and refine, as necessary, its newly estabtifiscal audit
procedures requiring a review of a representativepde of negotiated
rates as part of its biennial fiscal audit of eesfional center.

3. Unless rescinded by the Legislature, [DDS] shoalaycout its newly
developed fiscal audit procedures for ensuring d@mpe with provisions of
the Legislature's July 2008 rate freeze.

4. To ensure that consumers receive high-quality -effsttive services that
meet the goals of their IPPs, as required by &ate[DDS] should do the
following:

a. Require the regional centers to document the lodisiny IPP-related
vendor selection and specify which comparable ven@iehen available)
were evaluated.

b. Follow the newly established fiscal audit proceduard review a
representative sample of this documentation asgbdt biennial waiver

10



reviews or fiscal audits to ensure that regionatees are complying with
state law, and particularly with the July 2009 adraent requiring
selection of the least costly available providecaiparable services.

5. To ensure that regional centers achieve the gtdaies of cost-effectiveness
and avoid the appearance of favoritism when thegrdywurchase-of-service
contracts, [DDS] should require regional centeradopt a written
procurement process that:

a. Specifies the situations and dollar thresholdsafieich contracts, requests
for proposals, and evaluation of competing progosall be implemented.

b. When applicable, requires the regional centertiynthe vendor
community of contracting opportunities and to doeantthe competitive
evaluation of vendor proposals, including the reador the final vendor-
selection decision.

6. To ensure that regional centers adhere to theaypement process, [DDS]
should review the documentation for a represergaample of purchase-of-
service contracts during the department's bieffisiedl audits.

7. To ensure that regional center employees havesaasahue for reporting
suspected improprieties at the regional cente®3should follow the
process for receiving and investigating these typiedlegations that it put
into writing in July 2010 and should continue tdifyoall regional centers that
such an alternative is available.

8. To ensure that appropriate action is taken in nespdo allegations submitted
by regional center employees, [DDS] should centialy these allegations
and track follow-up actions and the ultimate regsoluof allegations, as
required byits new procedures.

DDS response

In its response to the BSA Report (pp. 77-83), D8s not take issue with most of the
recommendations. DDS describes steps it has t@kisrnn the process of taking
(including issuing directives) to address the rec@ndations. In the case of specific
instances of improprieties or noncompliance wittgbry or waiver requirements
identified in the BSA Report, DDS indicates thatais taken steps or will be following
up with the individual RCs to ensure that apprdpr@orrective actions are taken.

With respect to employee complaint procedures amdtigblower protections, DDS says
that it has already implemented the BSA recommeéoildly documenting its existing
processes for receiving, logging and investigatungstleblower complaints, posting the
process on its website, and instructing RCs tdhdastime. DDS has also instructed RCs
to provide notification to employees, board mempesssumers/families, and vendors
about the complaint process and the right to magerts of improper activity to DDS.

11



DDS also says it will pursue contract amendmentk thie RCs requiring them to
develop whistleblower policies and processes. BBA Report (p. 85) notes that these
changes were implemented too recently to evalwattéhé report.

ARC v. DDSedux

An issue of contention between BSA and DDS is ttierdg to which DDS is authorized
under the Lanterman Act to monitor and direct R@glance with July 2009 budget
trailer bill language requiring selection of thasé costly available provider of
comparable service. See, Recommendations 4.a.Bndbove; Welf. & Inst. Code

§ 4648(a)(6)(Df The issue is a significant one, not only aslétes to the specific
statutory language at issue here but also relat&DiS' monitoring and oversight
responsibilities and authority with respect to R@gllementation of the Lanterman Act,
generally, and with respect to RC responsibilitdemother state and federal laws,
including the integration mandate of the Americasith Disabilities Act as discussed in
the U.S. Supreme Court opinion@imstead v. L.C(1999) 527 U.S. 581.

DDS cites legal concerns related to its authoatygdddressed BRC v. DD$ and
concerns with singling out this one factor in tlemeor selection process without taking
into account other legally required considerationthe IPP process and the selection of
providers—including a provider's success in deingeguality services or supports,
whether services or supports are provided in thst lestrictive and integrated setting,
and consumer choice. The BSA recommendation, ditgpto DDS, would require it to
improperly intercede in the IPP process and suliecstate to litigation. BSA Report,
pp. 80-82. DDS also cites practical concernsingdhat:

If DDS required extensive documentation of onedaand not all factors
considered in the IPP process, the likely resparmdd be litigation that
DDS has overstepped its authority. If all factars required to be
documented, unnecessary delays in the provisieemices could result.
Additionally, this would exacerbate the issue cigdBSA of increased
[RC] caseloads.

BSA Report, p. 81.

In response to DDS, BSA asserts that its recomntiemdfalls within DDS' authority to
promote cost-effectiveness in providing servickgreover, BSA says, the statutory
amendment requiring selection of "the least comtigilable provider of comparable
service" was made after the Supreme CoARE v. DDSlecision. BSA Report pp. 85-
86. According to BSA:

® The budget trailer bill language at issue say&he"cost of providing services or
supports of comparable quality by different provgjéf availableshall be reviewed, and
the least costly available provider of comparaldevsce ... shall be selecté(italicized
language added in July 2009).

12



Although it is true that the Lanterman Act doesaiikg other factors that
should be considered when developing an [IPP]Joiidy one of these
factors—the least costly available provider of cangble services—does
it specifically state "shall be selected."” Thussithe Lanterman Act, as
amended in July 2009, that expressly requires plgrneams to consider
the costs of comparable providers' services antesgly requires
selection of the least costly provider. ... Additdiyg, because we do not
believe our recommendation requires [DDS] to irgdrcin the [IPP]
process, we fail to understand how requiring regli@enters to document
a duty that current law already requires would ltaaditigation.

Consumer and family advocates have expressed cunedh interpretations of the
"least costly available provider of comparable s®m¥' provision that would prioritize
cost over the other complex, interrelated consid®ra that go into the selection of
providers of services and supports, which are iedgaired under the Lanterman Act.
They note that, in the context of the entire statuprovision from which the new
language comes, and in the context of the Lanterytascheme as a whole, the
selection of provider is not simply a matter of garing costs and selecting the least
costly provider’

Thus, for example, the section in question alse@ides that the RC and consumer (or
consumer representative, where appropriatealt consider all of the followingshen
selecting a provider of consumer services and stgp@A) A provider's ability to
deliver quality services or supports which can agglssh all or part of the consumer's
[IPP]. (B) A provider's success in achieving thgectives set forth in the [IPP]. (C)
Where appropriate, the existence of licensing,eitation, or professional certification.
Further, the July 2009 amendment to ParagraphwBih contains the "least costly"
language, also says that: "In determining thet leastly provider, the availability of
federal financial participation shall be considéradd "[t]he consumer shall not be
required to use the least costly provider if ithwaélsult in the consumer moving from an
existing provider of services or supports to mastnictive or less integrated services or
supports.™*?

® Consumer and family member input could provideighle information on how RCs
are interpreting and applying the "least costlypier of comparable service" provision,
including whether cost is being considered to tk@usion of other factors.

19 The Lanterman Act also mandates, for examplefdi@ving (emphases added):

It is the intent of the Legislature that personthwidevelopmental
disabilitiesshall have rights including, but not limited to, theléoling:

(a) A right to treatment and habilitation serviegesl supports in the least
restrictive environment. ... Such servic®ll protect the personal liberty
of the individual anghall be provided with the least restrictive conditions
necessary to achieve the purposes of the treats@nices, or supports.

Welf. & Inst. Code 8§ 4502.
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The right of individuals with developmental disdieis to make choices in
their own lives requires that all public or privagencies receiving state
funds for the purpose of serving persons with dgwalental disabilities,
including, but not limited to, regional centesball respect the choices
made by consumers or, where appropriate, theinpgriegal guardian, or
conservator.

Welf. & Inst. Code § 4502.1.

The determination of which services and suppodsacessary for each
consumeshall be made through the [IPP] process. The deterroimati
shall be made on the basis of the needs and preferehties consumer
or, when appropriate, the consumer’s family, ahdll include
consideration of a range of service options progdse[IPP] participants,
the effectiveness of each option in meeting thdsgstated in the
individual program plan, and the cost-effectivengfssach option.

Welf. & Inst. Code § 4512(b).

The regional centeshall secure services and supports that meet the needs
of the consumer, as determined in the [IPP], artdimvthe context of the
[IPP], the planning tearshall give highest preference to those services
and supports which would allow minors with devel@mtal disabilities to

live with their families, adult persons with devetnental disabilities to

live as independently as possible in the commuaitygl that allow all
consumers to interact with persons without distddiin positive,

meaningful ways.

Welf. & Inst. Code 8§ 4648(a)(1).

In implementing individual program plans, regionahters, through the
planning teamshall first consider services and supports in natural
community, home, work, and recreational settingsvises and supports
shall be flexible and individually tailored to the conser and, where
appropriate, his or her family.

Welf & Inst. Code § 4648(a)(2).

No service or support provided by any agency owiddal shall be
continued unless the consumer or, where approphet®r her parents,
legal guardian, or conservator, or authorized grtative, ... is satisfied
and the regional center and the consumer or, wppropriate, the
person’s parents or legal guardian or conservapaeathat planned

14



Of note, the comparison required by the 2009 trailelanguage is only among
providers of "comparable services"; however, coraplar service is undefined. In the
context of the Lanterman Act, such a determinatvonld potentially include
consideration of the other mandated factors ligieslection 4648(a)(6)(D), as well as
those specified throughout the act (see, e.g.n&et10, above), such as individual need,
consumer/family member/conservator choice andfaatien, service quality, progress in
achieving objectives, and least restrictive setting

DDS has not issued and apparently has no plasste ifurther directives or other
guidance on implementation of this provision. Tik&ie exemplifies the broader issue of
the nature and extent of DDS' authority to direCsR-not only with respect to fiscal
practices but also, in general, with respect to'R@sipliance with the requirements of
state and federal law. It is an area that mayiredggislative clarification.

5. Conclusion

The Lanterman Act service system is large and cexpplith responsibility for

providing services to over 240,000 individuals sldeamong tens of thousands of public
and private entities. Particularly in the currenallenging fiscal environment, ensuring
integrity, accountability, and transparency in slystem is critical.

The purpose of this hearing is to share informatioroversight of the RCs, and to begin
a discussion of ways to increase efficiency and effsctiveness within the system while
achieving the underlying purpose and keeping tbengge of the Lanterman Act.
Questions that may be addressed include, amongspthe following:

* Whether DDS is sufficiently monitoring RCs to erestiieir compliance not only
with respect to required fiscal policies and preegibut also with respect to the
law related to the development and implementatfd®Bs consistent with
consumer choice and the provision of servicesastleestrictive settings.

* Whether DDS has sufficient authority under the kamtan Act to ensure that
RCs are complying with their obligations to consusres set forth in the
Lanterman Act and federal law, and are doing s&dost-effective manner.

* Whether there are ways to increase DDS' abilitytmitor RCs' fiscal and other
policies and practices that will not impinge on thiegrity of the IPP process.

* Whether RC fiscal practices—patrticularly with resp® rate-setting and
provider selection—are sufficiently transparengtsure accountability and cost-
effectiveness in their use of public funds.

services and supports have been provided, andn&alsoprogress toward
objectives have been made.

Welf. & Inst. Code § 4648(a)(7).
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» Whether the right balance has been struck betwiamiag flexibility in the
operation of RCs, on the one hand, and establigtaigwide standards and
guidelines for RC fiscal practices and the IPP gss¢on the other hand.

* Whether there is adequate communication—includiaiging and information
sharing—between DDS and RCs, among RCs, and betR€ananagement and
employees—on efficient and cost-effective practees procedures related to
such matters as rate-setting, provider selectesgurce development, the IPP
process, and employer-employee relations.

» Whether policies and procedures are in place tarerthat RC employees are
adequately protected against retaliation whenmgisisues concerning improper
or inefficient RC policies and practices.

This hearing is intended to be the beginning netethd of a discussion. It is hoped that
one result will be more voluntary collaboration ambperation among RCs and between
RCs and DDS to share ideas and best practicesothikeanticipated outcome of this
hearing will be ideas and recommendations for waysldress issues and concerns
related to RC oversight, including through, as appate, administrative directives,
contract provisions, regulations, and/or legisiatio
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